County of Santa Clara
Finance Agency
Controller-Treasurer
County Government Center
70 West Hedding Street, East Wing
San Jose, California 95110-1705
(408) 299-5206 FAX 287-7629

2nd

floor

NOTICE OF OBJECTION TO ROPS
September 23, 2015
City of Sunnyvale Oversight Board
650 W. Olive Avenue
Sunnyvale, CA 94088
City of Sunnyvale Successor Agency
650 W. Olive Avenue
Sunnyvale, CA 94088
Department of Finance
915 L Street
Sacramento, CA 95814
ROPS Period:
Successor Agency:

ROPS 15-16B (January 1, 2016 - June 30, 2016)
City of Sunnyvale

To the Successor Agency, Oversight Board, and Department of Finance:
Pursuant to Health and Safety Code section 34182.5, our office has reviewed the
Recognized Obligation Payment Schedule (ROPS) submitted by the above-noted successor
agency for the above-noted period. After reviewing all items and funding sources, the Santa
Clara County Auditor-Controller objects to the following items and/or funding sources on the
submitted ROPS:
Item 14 - Amended and Restated Reimbursement Agreement for 1998 Certificates of
Participation
This item corresponds to prior Item 10 in ROPS periods 13-14B and 14-15A and Item 13
in ROPS period l 4-15B and has been repeatedly objected to by the Auditor-Controller and
denied by the Department of Finance (DOF). The DOF's denial of Item 13 in ROPS 14-15B is
currently being adjudicated in litigation filed by the City and Successor Agency in Sacramento
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Successor Agency: City of Sunnyvale
Notice of Objection to ROPS 15-16B
September 23, 2015
Superior Court. 1 Therefore, the inclusion of this item by the Successor Agency on the ROPS is
improper in light of the pending litigation. Item 14 should be removed and is not properly before
the Oversight Board for consideration.
In the event that the Oversight Board chooses to consider Item 14, the Auditor-Controller
hereby incorporates by reference the substantive, procedural, and financial objections to this item
that were raised with each prior ROPS cycle and which are attached hereto.
As summarized by DOF in its Meet and Confer/Denial Letter of December 17, 2014:
The Agency stated that this Agreement was reentered pursuant to HSC section 34178(a).
However, it is our understanding that neither the Oversight Board (OB) nor Finance
approved the terms of the Agreement. During the Meet and Confer process, the Agency
contended that the OB approved a motion on April 9, 2012. Based on the approved
minutes dated May 14, 2012, a motion was moved and passed to approve the obligation
for the 1998 Certificates of Participation as Item 2 on the ROPS subject to the Agency
staff working out an appropriate reimbursement agreement. The OB action merely
authorized staff to work out a reimbursement agreement; to our knowledge, it did not
approve the reimbursement agreement that was entered into as the actual agreement was
not presented to the OB for consideration. Therefore, the actual reimbursement
agreement that was entered into was never reviewed or approved by the OB nor was it
provided to Finance for our review.
In addition, the obligation states this is an amended and restated reimbursement
agreement; however, it is our understanding that there is not an original reimbursement
agreement to the 1998 Certificates of Participation. During the Meet and Confer process,
the Agency contended that the 2012 Amended and Restated Reimbursement Agreement
is an amendment and restatement of the 1977 Reimbursement Agreement. However, the
1977 Reimbursement Agreement is not an enforceable obligation because it was not
entered into at the time of issuance of the indebtedness obligations (the 1998 Certificates
of Participation) and solely for the purpose of securing and repaying those indebtedness
obligations: ·Therefore; anrended and restated is not an accurate description of the
Agreement as there is no agreement specifically related to the 1998 Certificates of
Participation to be amended and restated.
The Successor Agency has asserted no new information that changes DO F's prior denial.
In addition, this office has conducted its own independent review and states the following
additional objections:
In recent case law interpreting Section 34178, the courts have scrutinized the surrounding
facts involved in an oversight board's consideration of a re-entered agreement. For example, in
1 Successor

Agency to the Redevelopment Agency ofthe City ofSunnyvale, et al. v. Michael Cohen, et al.,

Sacramento Superior Court Case No. 34-2015-80002067.
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Successor Agency: City of Sunnyvale
Notice of Objection to ROPS 15-16B
September 23, 2015

Emeryville v. Cohen (2015) 233 Cal.App.4th 293 the court indicated that oversight board
considered five re-entered agreements but only approved tbree. In County ofSonoma v. Cohen
(2015) 235 Cal.App.4th 42, the court explained that the oversight board adopted a resolution that
explained that the reentered agreements were in the best interests of the taxing entities because
they would both "ameliorate adverse conditions in the project areas and result in increased
property values in the surrounding areas." In both cases, the court authorized the re-entered
agreements.
As a threshold matter, the Oversight Board's action relating to the authorization to the
City and Successor Agency to enter into the reimbursement agreement was never considered as
an agendized item at a noticed public hearing, and there are no associated materials or any
evidence that the Board was presented with the agreement. Moreover, by contrast, here, there is
no record whatsoever that the Oversight Board carefully considered the 2012 reimbursement
agreement at all, much less considered whether or not the 2012 reimbursement agreement would
benefit the taxing entities based upon improvement of adverse conditions or result in increased
property values, consistent with the oversight board members' fiduciary duties to the taxing
entities pursuant to Health and Safety Code Section 34 l 79(i).
On the contrary, the Amended and Restated Reimbursement Agreement for 1998
Certificates of Participation executed by the City and Successor Agency by its own terms only
transfers funds from the Successor Agency to the City for the costs incurred by the City in
acquisition and construction of the "Facilities" as defined in the 1977 Reimbursement
Agreement. The 1977 Reimbursement Agreement defines facilities to mean "the Public Parking
Facilities as defined in the Project Lease, together with all other works, property or structures
necessary or convenient therefore." Such a transfer of funds for previously constructed
improvements in no way benefits the taxing entities or is consistent with the Oversight Board's
fiduciary duties to them.
In addition, we recommend the oversight board evaluate and consider reducing the
Successor Agency's proposed administrative budget for this ROPS period in accordance with the
DOF Determination letter of April 10, 2015. DOF noted the "oversight board has approved an
amount that appears to be excessive, given the number and nature of the obligations listed on the
ROPS. HSC section 34179(i) requires the oversight board to exercise a fiduciary duty to the
taxing entities. Therefore, Finance encourages the oversight board to apply adequate oversight
when evaluating the administrative resources required to successfully wind-down the Agency."
This determination was continued by DOF in their Meet and Confer letter of May 15, 2015, and
was reported by DOF as not contested by the Successor Agency.
Please note that items and/or funding sources not questioned during this review are
subject to subsequent review if they are included on a future ROPS. We also reserve the right to
object to an item and/or funding source (including, but not limited to, the use of fund balance) on
a future ROPS, even if no objection was made on a preceding ROPS.
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Successor Agency: City of Sunnyvale
Notice of Objection to ROPS 15-16B
September 23, 2015
Additionally, pursuant to Health and Safety Code section 34186(a), the County AuditorController may review the prior period payments and the prior period estimated versus actual
payments reported on the ROPS. This review is ongoing, and this letter does not apply to the
true-up of prior period payments. In addition, my office is continuing its review of the cash
balances reported by the successor agency on the ROPS. The results of this review will be
transmitted to the Department of Finance as soon as possible.

Sincerely yours,

~.~·
Alan Minato
Controller-Treasurer
County of Santa Clara
Attachments:
ROPS 15-16B as submitted to the County Auditor-Controller by Successor Agency
Department of Finance Letter regarding Meet-and-Confer for ROPS 15-16A
(May 15, 2015)
Department of Finance Letter Determination Letter for ROPS l 5- l 6A
(April 10, 2015)
Department of Finance Letter Determination Letter for ROPS 14-15B
(December 17, 2014)
Department of Finance Letter Determination Letter for ROPS 14-15A
(April 10, 2014)
Department of Finance Letter regarding Meet-and-Confer for ROPS 13-14B
(December 17, 2013)
County Auditor-Controller ROPS Review notices excluding ROPS schedules for: ROPS
14-15A-Febrnary 22, 2014 & ROPS 13-14B- October 22, 2013

Page 4 of4

Recognized Obligation Payment Schedule (ROPS 15-16B) - Summary
Filed for the January 1, 2016 through June 30, 2016 Period
Name of Successor Agency:

Sunnyvale

Name of County:

Santa Clara

Current Period Requested Funding for Outstanding Debt or Obligation
Enforceable Obligations Funded with Non-Redevelopment Property Tax Trust Fund (RPTTF) Funding
A
Sources (B+C+D):

Six-Month Total
$

-

B

Bond Proceeds Funding (ROPS Detail)

-

C

Reserve Balance Funding (ROPS Detail)

-

D

Other Funding (ROPS Detail)

-

E
F

Non-Administrative Costs (ROPS Detail)

G

Administrative Costs (ROPS Detail)

H

$

Enforceable Obligations Funded with RPTTF Funding (F+G):

4,275,374
4,150,374
125,000

Total Current Period Enforceable Obligations (A+E):

$

4,275,374

Successor Agency Self-Reported Prior Period Adjustment to Current Period RPTTF Requested Funding
I

Enforceable Obligations funded with RPTTF (E):

4,275,374

J

Less Prior Period Adjustment (Report of Prior Period Adjustments Column S)

K

Adjusted Current Period RPTTF Requested Funding (I-J)

(68,722)
$

4,206,652

County Auditor Controller Reported Prior Period Adjustment to Current Period RPTTF Requested Funding
L

Enforceable Obligations funded with RPTTF (E):

M

Less Prior Period Adjustment (Report of Prior Period Adjustments Column AA)

N

Adjusted Current Period RPTTF Requested Funding (L-M)

Certification of Oversight Board Chairman:
Pursuant to Section 34177 (m) of the Health and Safety code, I
hereby certify that the above is a true and accurate Recognized
Obligation Payment Schedule for the above named agency.

4,275,374
4,275,374

Name

Title

Signature

Date

/s/

Sunnyvale Recognized Obligation Payment Schedule (ROPS 15-16B) - ROPS Detail
January 1, 2016 through June 30, 2016
(Report Amounts in Whole Dollars)
A

B

C

D

E

F

G

H

I

J

K

L

M

N

O

P

Funding Source
Non-Redevelopment Property Tax Trust Fund
(Non-RPTTF)
Item #

Project Name / Debt Obligation

Obligation Type

Contract/Agreement
Execution Date

Contract/Agreement
Termination Date

Payee

Description/Project Scope

Project Area

1 2003 Tax Allocation Refunding
2 1998 Certificates of Participation
(Parking
Facility Refunding)

Bonds Issued On or 11/6/2003
Bonds Issued On or 3/6/1998
Before 12/31/10

8/1/2022
10/1/2022

U S Bank
U S Bank

3 Bond Covenants Other Than
Principal and Interest Debt Service
Payments
4 Repayment Obligations-1977 Loan
Repayment Agreement

Bonds Issued On or 11/6/2003
Before 12/31/10

10/1/2022

Professional services

City/County Loans
5/1/1977
On or Before 6/27/11

6/30/2016

City of Sunnyvale

Pursuant to the resolution that
Central Core
authorized the issuance of the 1977
Central Core Bonds, the Agency is
obligated to use moneys from tax
revenue to repay the City, with
interest, for all rental payments under
the Project Lease and for all other
contributions (including transfer of
land) which aided in the planning,
acquisition, and construction of the
Project.

5 2010 Amended Disposition and
Development and Owner
Participation Agreement Article 8

OPA/DDA/Constructi 8/2/2010
on

6/30/2026

Town Center Developer

6 2010 Amended Disposition and
Development and Owner
Participation Agreement Article 4

OPA/DDA/Constructi 8/2/2010
on

6/30/2026

7 2010 Amended Disposition and
Development and Owner
Participation Agreement
Management
8 RDA Special Projects

Project Management 8/2/2010
Costs

6/30/2026

State Water Resources
Control Board, legal fees
and environmental work
costs
Agency staff and
professional services

Annual payment in consideration for
the developer constructing and
operating the required public
improvements.
Investigation and remediation of
hazardous materials.

1/1/2016

6/30/2016

Professional services

9 Administration and operation of
Successor Agency

Property
Dispositions
Admin Costs

1/1/2016

6/30/2016

Agency staff and
professional services

10 Amended and Restated
Reimbursement Agreement for
1998 Certificates of Participation

City/County Loans
After 6/27/11

4/24/2012

10/1/2022

City of Sunnyvale

11 Legal fees

Legal

1/1/2016

6/30/2016

Goldfarb & Lipman

1977 Bonds issued to fund
Central Core
1978 Bonds issued to fund
Central Core
redevelopment projects in the Central
Core Project area, refunded in 1992
and 1998.
Fees for trustee services, rebate
Central Core
analysis, disclosure consulting.

Total Outstanding
Debt or Obligation
$
50,370,723
4,287,455

29,310

Central Core

Retired
N
N

Bond Proceeds
$
-

Reserve Balance
Other Funds
$
- $

RPTTF

-

$

Non-Admin
4,150,374 $
78,121

Six-Month Total
$
4,275,374
$
78,121
$
-

$

2,500

N

$

-

N

$

-

N

2,500

Admin
125,000

Central Core

835,147

N

69,000

$

69,000

Central Core

406,623

N

150,000

$

150,000

Technical and outside legal counsel
Central Core
services
Administrative and legal services;
Central Core
audit fees; General Fund in-lieu
payments for treasury and accounting
support.
Under Section 34178(a), the Oversight Central Core
Board authorized the RSA to reenter
into an existing agreement to repay
the City for all Lease Payments paid
by the City for the construction of the
parking facilities required by the RDA
under the TownCenter DDA.

137,549

N

$

-

125,000

N

125,000 $

125,000

N

$

-

N

$

-

To monitor and administer rights and
obligations under the ADDOPA

Litigation regarding enforceable
obligations

Central Core

Sunnyvale Recognized Obligation Payment Schedule (ROPS 15-16B) - ROPS Detail
January 1, 2016 through June 30, 2016
(Report Amounts in Whole Dollars)
A

B

C

D

E

F

G

H

I

J

K

L

M

N

O

P

Funding Source
Non-Redevelopment Property Tax Trust Fund
(Non-RPTTF)
Item #
Project Name / Debt Obligation
Obligation Type
12 Low and Moderate Income Housing Miscellaneous
Fund Deferral Repayment

Contract/Agreement Contract/Agreement
Execution Date
Termination Date
Payee
Description/Project Scope
8/26/1986
6/30/2016
Housing Successor Agency Under Section 34171(d)(1)(G),
deferrals to the Low and Moderate
Income Housing Fund are enforceable
obligations. Purduant to
34176(e)(6)(B), the repayment amount
is equal to one half of the increase in
residual tax revenue over the FY
2012/13 base year.

Project Area

13 Amended and Restated
Reimbursement Agreement for
1998 Certificates of Participation

City/County Loans
After 6/27/11

4/24/2012

10/1/2022

City of Sunnyvale

Under Section 34178(a), the Oversight
Board authorized the RSA to reenter
into an existing agreement to repay
the City for all Lease Payments paid
by the City for the construction of the
parking facilities required by the RDA
under the TownCenter DDA.

14 Amended and Restated
Reimbursement Agreement for
1998 Certificates of Participation

City/County Loans
After 6/27/11

4/24/2012

10/1/2022

City of Sunnyvale

Under Section 34178(a), the Oversight Central Core
Board authorized the RSA to reenter
into an existing agreement to repay
the City for all Lease Payments paid
by the City for the construction of the
parking facilities required by the RDA
under the TownCenter DDA.

Total Outstanding
Debt or Obligation
14,234,679

Retired
N

Bond Proceeds

Reserve Balance

Other Funds

RPTTF
Non-Admin

N

30,314,960

N

3,850,753

Admin

Six-Month Total
$
-

$

-

$

3,850,753

Sunnyvale Recognized Obligation Payment Schedule (ROPS 15-16B) - Report of Cash Balances
(Report Amounts in Whole Dollars)
Pursuant to Health and Safety Code section 34177 (l), Redevelopment Property Tax Trust Fund (RPTTF) may be listed as a source of payment on the ROPS, but only to the extent no other funding source is available or when
payment from property tax revenues is required by an enforceable obligation. For tips on how to complete the Report of Cash Balances Form, see [ INSERT URL LINK TO CASH BALANCE TIPS SHEET ]
A

B

C

D

E

F

G

H

I

Other

RPTTF

Rent,
Grants,
Interest, Etc.

Non-Admin
and
Admin

Fund Sources
Bond Proceeds

Cash Balance Information by ROPS Period

Bonds Issued
on or before
12/31/10

Reserve Balance
Prior ROPS
Prior ROPS
RPTTF
period balances
and DDR RPTTF distributed as
reserve for
balances
future period(s)
retained

Bonds Issued
on or after
01/01/11

Comments

ROPS 14-15B Actuals (01/01/15 - 06/30/15)
1 Beginning Available Cash Balance (Actual 01/01/15)
1,926,412

-

705,317 include amount in housing fund

2 Revenue/Income (Actual 06/30/15)
RPTTF amounts should tie to the ROPS 14-15B distribution from the
County Auditor-Controller during January 2015

3 Expenditures for ROPS 14-15B Enforceable Obligations (Actual
06/30/15)
RPTTF amounts, H3 plus H4 should equal total reported actual
expenditures in the Report of PPA, Columns L and Q

288,763

44,648

195,910

General Fund has reimbursed Fund 315 in the amounts of
$36,870 and $7,303 based on the DOF letter dated Dec
2014 and April 2015. Those prior expenses remained in
Fund 315. Interest of $475 was applied to reduce debt
service.

288,446

44,648

680,756

$44,173 represents prior denied legal fees. Interest of $475
was applied to reduce debt service.

4 Retention of Available Cash Balance (Actual 06/30/15)
RPTTF amount retained should only include the amounts distributed as
reserve for future period(s)
5 ROPS 14-15B RPTTF Prior Period Adjustment
RPTTF amount should tie to the self-reported ROPS 14-15B PPA in the
Report of PPA, Column S
6

Ending Actual Available Cash Balance
C to G = (1 + 2 - 3 - 4), H = (1 + 2 - 3 - 4 - 5)

ROPS 15-16A Estimate (07/01/15 - 12/31/15)
7 Beginning Available Cash Balance (Actual 07/01/15)
(C, D, E, G = 4 + 6, F = H4 + F4 + F6, and H = 5 + 6)
8 Revenue/Income (Estimate 12/31/15)
RPTTF amounts should tie to the ROPS 15-16A distribution from the
County Auditor-Controller during June 2015
9 Expenditures for ROPS 15-16A Enforceable Obligations (Estimate
12/31/15)
10 Retention of Available Cash Balance (Estimate 12/31/15)
RPTTF amount retained should only include the amounts distributed as
reserve for future period(s)
11 Ending Estimated Available Cash Balance (7 + 8 - 9 -10)

No entry required
68,722
$

-

$

-

$

1,926,729

$

-

$

-

$

151,749

$

-

$

-

$

1,926,729

$

-

$

-

$

220,471

695,572
847,321

$

-

$

-

$

1,926,729

$

-

$

-

$

68,722

The correct amount should read $68,652 since Sunnyvale
was not adequately reimbursed by $70 in prior fiscal agent
trustee fees. See the Notes Tab.

Sunnyvale Recognized Obligation Payment Schedule (ROPS 15-16B) - Report of Prior Period Adjustments
Reported for the ROPS 14-15B (January 1, 2015 through June 30, 2015) Period Pursuant to Health and Safety Code (HSC) section 34186 (a)
(Report Amounts in Whole Dollars)

ROPS 14-15B Successor Agency (SA) Self-reported Prior Period Adjustments (PPA): Pursuant to HSC Section 34186 (a), SAs are required to report the differences between their actual available funding and their actual expenditures for the ROPS 14-15B (January through June 2015) period. The
amount of Redevelopment Property Tax Trust Fund (RPTTF) approved for the ROPS 15-16B (January through June 2016) period will be offset by the SA’s self-reported ROPS 14-15B prior period adjustment. HSC Section 34186 (a) also specifies that the prior period adjustments self-reported by SAs are
subject to audit by the county auditor-controller (CAC) and the State Controller.
A

B

C

D

E

F

G

H

I

J

K

L

M

N

Non-RPTTF Expenditures

Bond Proceeds

Item #

Project Name /
Debt Obligation

Authorized
$

Reserve Balance

Actual
$

Authorized
$

Other Funds

Actual
$

Authorized

R

S

T

$

Non-Admin

Actual
$

Authorized

$

Actual

611,301 $
86,346 $
$
$

13,177
475
-

125,000

69,455

2010 Amended
Disposition and
Development and
Owner Participation
Agreement Article 8

-

-

-

-

$

-

$

-

$

-

6

2010 Amended
Disposition and
Development and
Owner Participation
Agreement Article 4

-

-

-

69,000

69,000

$

69,000

67,214

$

1,786

$

1,786

7

2010 Amended
Disposition and
Development and
Owner Participation
Agreement
Management

-

-

-

15,000

15,000

$

15,000

4,084

$

10,916

$

10,916

RDA Special
Projects
9 Administration and
operation of
Successor Agency
10 Amended and
Restated
Reimbursement
Agreement for 1998
Certificates of
Participation

-

-

-

15,000

15,000

$

15,000

15,000

$

-

$

-

-

-

-

-

$

-

$

-

$

-

-

-

-

-

$

-

$

-

$

-

11
12

Legal fees
Low and Moderate
Income Housing
Fund Deferral
Repayment

-

-

-

438,657

$
$

438,657

$
$

-

$
$

-

13

Amended and
Restated
Reimbursement
Agreement for 1998
Certificates of
Participation

-

-

-

-

$

-

$

-

$

-

69,455

55,545

SA Comments

-

125,000

$

$
$
$
$

$

125,000

125,000

$

-

438,657

$

$

$

438,657

$

Net Difference
(M+R)

-

7,303

624,478
86,821
-

Actual

$

8

624,478 $
86,821 $
$
- $

Authorized

Net Lesser of
Authorized /
Available
$
125,000

Difference
(If total actual
exceeds total
authorized, the
total difference is
zero)

-

5

624,478
86,821
-

Net Lesser of
Authorized /
Available

Difference
(If K is less than L,
the difference is
zero)

-

Repayment
Obligations-1977
Loan
Repayment
Agreement

$

Admin
Available
RPTTF
(ROPS 14-15B
distributed + all other
available as of
01/1/15)

-

4

7,778
475

Available
RPTTF
(ROPS 14-15B
distributed + all other
available as of
01/1/15)

Net SA Non-Admin
and Admin PPA
(Amount Used to
Offset ROPS 15-16B
Requested RPTTF)

-

2003 Tax Allocation
1998 Certificates of
Bond Covenants
Other Than
Principal and
Interest Debt
Service Payments

-

Q

-

1
2
3

-

P

-

-

-

O

RPTTF Expenditures

68,722
475
- Please see the Notes tab for prior
amounts to be reimbursed.

Sunnyvale Recognized Obligation Payment Schedule (ROPS 15-16B) - Notes
January 1, 2016 through June 30, 2016
Item #

Notes/Comments

On the Prior Period Adjustment tab, please note that the City was under-reimbursed in fiscal agent trustee fees by
3 $70 (as shown below).

Sunnyvale Recognized Obligation Payment Schedule (ROPS 15-16B) - Notes
January 1, 2016 through June 30, 2016
Item #

Notes/Comments

._ ...T 01o

-!'

•

~

if

...

"'~

{

A, ~

0

,,,

w
'I-

n

1111

DEPARTMENT DF'

~t.JFoF-~'P. FI

0

NA N C

EDMUND

co.

BROWN JR • •

GOVERNOR

E-----9=-1:-:6:-L,--,,BT_R_•_•T"""'•=-=-aA_a_RA-..,-.-NT-o"""'o=-A,-.,B=-=-95=-a=-1c-:4c-:.,=-::7:-::o"'s-=a"'w..,.w..,.w,...,,o,..,,o'°•·-=aA-.-Go-v

May 15, 2015

Mr. Brice McQueen, Successor Agency Manager
City of Sunnyvale
·
650 West Olive Avenue
Sunnyvale, CA 94088
Dear Mr. McQueen:
Subject: Recognized Obligation Payment Schedule
This letter supersedes the California Department of Finance's (Finance) Recognized Obligation
Payment Schedule (ROPS) letter dated April 10, 2015. Pursuant to Health and Safety Code
(HSC) section 34177 (m), the City of Sunnyvale Successor Agency (Agency) submitted a
Recognized Obligation Payment Schedule (ROPS 15-16A} to Finance on March 2, 2015, for the
period of July through December 2015. Finance issued a ROPS determination letter on
Aprll 10, 2015. Subsequently, the Agency requested a Meet and Confer session on one or
more of the determinations made by Finance. The Meet and Confer session was held on
April 23, 2015.
· Based on a review of additional information and documentation provided to Finance during the
. Meet and Confer process, Finance has completed its review of the specific determinations being
dispuied.
·
•

Pursuant to HSC section 341°86 (a), successor agencies were required to report on the
ROPS 15-16A form the estimated obligations and actual payments (prior period
adjustments) associated with the July through December 2014 period. HSC section
34186 (a) also specifies prior period adjustments self-reported by successor agericies
are subject to audit by the county auditor-controller (CAC} and the State Controller. The
. amount of Redevelopment Property Tax Trust Fund (RPTTF) approved in the table on
the next page Includes the prior period adjustment resulting from the CAC's review of the
Agency's self-reported prior period adjustment.
During the Meet and Confer process, the Agency objected to the CAC's adjustment of
$7,303 to the administrative cost allowance and requested Finance to Ignore this
adjustment. HSC section 34186 (a) provides audit authority to the CAC for the prior
period adjustments self-reported by successor agencies and statute does not provide .
Finance with the authority to make changes to the CAC's review of the prior period
adjustment. However, Finance verified with the CAC th.at !heir reported prior period
adjustment in the amou.nt of $151,749 is correct. Therefore, Finance continues to
Include the prior period adjustment reported by the CAC in the distribution calculation.

Mr. Brice McQueen
May 15, 2015
Page 2
In addition, per Finance's letter dated April 10, 2015, we continue to make the following
determinations not contested by the Agency during the Meet and Confer:
·
The administrative costs claimed are within the fiscal year administrative cap pursuant to
HSC section 34171 (b). However, Finance notes the oversight board has approved an amount
that appears excessive, given the number and nature of the obligations listed on the ROPS.
HSC section 34179 (I) requires the oversight board to exerci.se a fiduciary duty to the taxing
entities. Therefore, Finance encourages the oversight board to apply adequate oversight when
evaluating the administrative resources required to successfully wind-down the Agency.
The Agency's maximum approved RPTTF distribution for the reporting period is $695,572 as
summarized In the Approved RPTTF Distribution table below:
Approved RPTTF Distribution
For the period of July through December 2015
1otal RP 1 1 r- requested tor non-aClmlmstratlw 0011gatlons
Total RPTIF requested for administratiw obligations
Total RPTTF requested for obligations on ROPS
Total RPTIF authorized for non-admlnlstratiw obligations
Total RPTIF authorized for administratiw obligations
Total RPTTF authori:zed for obligations
Total ROPS 14-15A PPA
Total RPTTF approved for distribution

$

$

I

$

722,321
125,000
847,321
722,321
125,000
847,321
(151,749)
695,572

.Please refer to the ROPS 15-16A schedule that was used to calculate the approved RPTTF
amount:
·
http://www.dof.ca:gov/redevelopment/ROPS
This is Finance's final determination related to the enforceable obligations reported on your
ROPS for July 1 through December 31, 2015. This determination only applies to items where
funding was requested for the six-month period. Finance's determination is effective for this
time period only and should not be conclusively relied upon for future periods. All items listed
on a future ROPS are subject to a subsequent review and may be denied even if it was or was
not denied on this ROPS or a preceding ROPS. The only exception is for those items that have
received a Final and Conclusive determination from Finance pursuant to
HSC section 34177.5 (i). Finance's review of items that have received a Final and Conclusive
determination is limited to confirming the scheduled payments as required by the obligation.
The amount available from the RPTTF is the same as the amount of property tax increment that
was available prior to the enactment of ABx1 26 and AB 1484. This amount Is not and never
was an unlimited funding source. Therefore, as a practical matter, the ability to fund the Items
on the ROPS with property tax is limited to the amount of funding available to the agency in the
RPTTF.
.
Pursuant to HSC section 34177 (a) (3), only those payments listed on an approved ROPS may
be made by the successor agency from the funds specified in the ROPS. However, If the
Agency needs to make payments for approved obligations from another funding source,
HSC section 34177 (a) (4) requires the Agency to first obtain oversight board approval.

Mr. Brice McQueen
May 15, 2015
Page 3

To the extent proceeds from bonds issued after December 31, 2010 exist and are not
encumbered by an enforceable obligation pursuant to HSC section 34171 (d),
HSC section 34191.4 (c) (2) (B) requires these proceeds be used to defease the bonds or to
purchase those same outstanding bonds on the open market for cancellation.
Please direct inquiries to Evelyn Suess, Dispute Resolution Supervisor, or Mary Halterman,
Analyst, at (916) 445-327 4.

cc:

Ms. Grace Leung, Director of Finance, City of Sunnyvale
Ms. Emily Harrison, Finance Agency Director, Santa Clara County
California State Controller's Office

April 10, 2015

Mr. Brice McQueen, Successor Agency Manager
City of Sunnyvale
650 West Olive Avenue
Sunnyvale, CA 94088
Dear Mr. McQueen:
Subject: Recognized Obligation Payment Schedule
Pursuant to Health and Safety Code (HSC) section 34177 (m), the City of Sunnyvale Successor
Agency (Agency) submitted a Recognized Obligation Payment Schedule (ROPS) 15-16A to the
California Department of Finance (Finance) on March 2, 2015 for the period of July 1, 2015
through December 31, 2015. Finance has completed its review of your ROPS 15-16A, which
may have included obtaining clarification for various items.
Based on our review, we are approving all of the items listed on·your ROPS 15-16A at this time.
The administrative costs claimed are within the fiscal year administrative cap pursuant to
HSC section 34171 (b). However, Finance notes the oversight board has approved an amount
,.. that appears excessive, given the number and. nature of the obligations listed on the ROPS.
HSC section 34179 (I) requires the oversight board to exercise a fiduciary duty to the taxing
entities. Therefore, Finance encourages the oversight board to apply adequate oversight when
evaluating the administrative resources required to successfully wind-down the Agency.
Pursuant to HSC section 34186 (a), successor agencies were required to report on the
ROPS 15-16A form the estimated obligations and actual payments (prior period adjustments)
associated with the July through December 2014 period. HSC section 34186 (a) also specifies
prior period adjustments self-reported by successor agencies are subject to audit by the county
auditor-controller (CAC) and the State Controller. The amount of Redevelopment Property Tax
Trust Fund (RPTTF) approved in the table on the next page includes the prior period adjustment
resulting from the CAC's review of the Agency's self-reported prior period adjustment.

Mr. Brice McQueen
April 10, 2015
Page2
The Agency's maximum approved RPTTF distribution for the reporting period is $695,572 as
summarized in the Approved RPTTF Distribution table below:
Approved RPTTF Distribution
For the period of July through December 2015
I ota1 "' 11r- requesteo tor non-aom1rnstrame ooligatlons
Total RPTIF requested for admlnlstratl\13 obligations
Total RPTTF requested for obligations on ROPS
Total RPTIF authorized for non-admlnlstratl\13 obligations
Total RPTTF authorized for admlnlstratl\13 obligations
Total RPTTF authorized for obligations
Total ROPS 14-15A PPA
Total RPTTF approved for distribution

$

$

I$

722,321
125,000
847,321
722,321
125,000
847,321
(151,749)
695,572

Please refer to the ROPS 15-16A schedule that was used to calculate the approved RPTTF
amount:
http://www.dof.ca.gov/redevelopment/ROPS
This is Finance's final determination related to the enforceable obligations reported on your
ROPS for July 1 through December 31, 2015. This determination only applies to items where
funding was requested for the six-month period. Finance's determination Is effective for this
time period only and should not be conclusively relied upon for future periods. All items listed
on a future ROPS are subject to a subsequent review and may be denied even If it was or was
not denied on this ROPS or a preceding ROPS. The only exception is for those items that have
received a Final and Conclusive determination from Finance pursuant to
HSC section 34177.5 (I). Finance's review of items that have received a Final and Conclusive
determination is limited to confirming the scheduled payments as required by the obligation.
The amount available from the RPTIF Is the same as the amount of property tax Increment that
was available prior to the enactment"of ABx1 26 and AB 1484. This amount is not and never
was an unlimited funding source. Therefore, as a practical matter, the ability to fund the items
on the ROPS with property tax is limited to the amount of funding available to the agency In the
RPTIF.
'
Pursuant to HSC section 34177 (a) (3), only those payments listed on an approved ROPS may
be made by the successor agency from the funds specified in the ROPS-, However, if the
Agency needs to make payments for approved obligations from another funding source,
HSC section 34177 (a) (4) requires the Agency to first obtain oversight board approval.
To the extent proceeds from bonds issued after December 31, 201 O exist and are not
encumbered by an enforceable obligation pursuant to HSC section 34171 (d),
HSC section 34191.4 (c) (2) (B) requires these proceeds be used to defease the bonds or to
purchase those same outstanding bonds on the open market for cancellation.

Mr. Brice McQueen
April 10, 2015
Page 3
Please direct inquiries to Wendy Griffe, Supervisor or Jared Smith, Lead Analyst at
(916) 445-1546.
Sincerely,

~
JUSTYN HOWARD
Program Budget Manager
cc:

Ms. Grace Leung, Director of Finance, City of Sunnyvale
Ms. Emily Harrison, Finance Agency Director, Santa Clara County
California State Controller's Office
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December 17, 2014

Mr. Brice McQueen, Successor Agency Manager
City of Sunnyvale
650 West Olive Avenue
Sunnyvale, CA 94088
Dear Mr. McQueen:
Subject: Recognized Obligation Payment Schedule
This letter supersedes the California Department of Finance's (Finance) Recognized Obligation
Payment Schedule (ROPS) letter dated November 17, 2014. Pursuant to Health and Safety
Code (HSC) section 34177 (m), the City of Sunnyvale Successor Agency (Agency) submitted a
Recognized Obligation Payment Schedule (ROPS 14-15B) to Finance on October 3, 2014, for
the period of January through June 2015. Finance issued a ROPS determination letter on
November 17, 2014. Subsequently, the Agency requested a Meet and Confer session on one
or more of the items denied by Finance. The Meet and Confer session was held on
December 4, 2014.
Based on a review of additional information and documentation provided to Finance during the
Meet and Confer process, Finance ha$ completed its review of the specific items being
disputed.
·
•

Item No. 13 - Amended and Restated Reimbursement Agreement (Agreement) for the
1998 Certificates of Participation in the amount of $201,625 with a total outstanding
obligation of $30,314,960 is denied. Finance continues to deny this item. This item
corresponds to Item No.10 listed on the previous ROPS and has been repeatedly
denied. The Agreement is between the Agency and the City of Sunnyvale for the
purpose of reimbursing payments to the 1998 Certificates of Participation. Finance
initially denied this item pursuant to HSC section 34171 (d) (2), which states that
agreements, contracts, or arrangements between the city that created the
redevelopment agency (RDA) and the former RDA are not enforceable obligations.
The Agency stated that this Agreement was reentered Into pursuant to HSC section
34178 (a). However, it is our understanding that neither the Oversight Board (OB) nor
Finance approved the terms of the Agreement. During the Meet and Confer process,
the Agency contended that the OB approved a motion on April 9, 2012. Based on the
approved minutes dated May 14, 2012, a motion was moved and passed to approve the
obligation for the 1998 Certificates of Participation as Item 2 on the ROPS subject to the
Agency staff working out an appropriate reimbursement agreement. This OB action
merely authorized staff to work out a reimbursement agreement; to our knowledge, it did
not approve the reimbursement agreement that was entered into as the actual

Mr. Brice McQueen
December 17, 2014
Page 2
agreement was not presented to the OB for consideration. Therefore, the actual
reimbursement agreement that was entered into was never reviewed or approved by the
OB nor was it provided to Finance for our review.
In addition, the obligation title states this Is an amended and restated reimbursement
agreement; however, it is our understanding that there is not an original reimbursement
agreement to the 1998 Certificates of Participation. During the Meet and Confer
process, the Agency contended that the 2012 Amended and Restated Reimbursement
Agreement Is an amendment and restatement of the 1977 Reimbursement Agreement.
However, the 1977 Reimbursement Agreement Is not an enforceable obligation because
it was not entered Into at the time of Issuance of the indebtedness obligations (the
1998 Certificates of Participation) nor was it solely for the purpose of securing or
repaying those indebtedness obligations. The Agency did not provide an agreement that
was entered Into at the time of issuance of the indebtedness obligations (the
1998 Certificates of Participation) and solely for the purpose of securing or repaying
those indebtedness obligations. Therefore, amended and restated is not an accurate
description of the Agreement as there is no agreement specifically related to the
1998 Certificates of Participation to be amended and restated.
As such, this item Is not an enforceable obligation and Redevelopment Property Tax
Trust Fund (RPTTF) funding in the amount of $201,625 Is denied. ·
•

Pursuant to HSC section 34186 (a), successor agencies were required to report on the
ROPS 14-15B form the estimated obligations and actual payments (prior period
adjustments) associated with the January through June 2014 period. HSC section
34186 (a) also specifies prior period adjustments se.lf-reported by successor agencies
are subject to audit by the CAC and the State Controller. The amount of RPTTF
approved in the table below includes the prior period adjustment resulting from the
CAC's review of the Agency's self-reported prior period adjustment.
During the Meet and Confer process, the Agency contended that the CAC should not
have reduced administrative costs by $36,870 related lb legal fees. However, based on
the CAC's review of the Agency's self-reported prior period adjustment, this amount was
related to litigation costs, which were denied by Finance. Therefore, Finance maintains
the CAC's prior period adjustment amount of $114,911.

In addition, per Finance's letter dated November 17, 2014, we continue to niake the following
determination not contested by the Agency during the Meet and Confer:
•

Item No. 12 - Deferred Housing Set-Aside Repayment In the amount of $3,582 is not
allowed. HSC section 34191.4 (b) (2) (A) allows this repayment to be equal to one-half
of the increase between the ROPS residual pass-through distributed to the taxing
entities in that fiscal year and the ROPS residual pass-through distributed to the taxing
entities in the fiscal year 2012·13 base year.
According to the County Auditor-Controller's (CAC) report, the amount distributed to the
taxing entities for fiscal year 2012-13 and 2013·14 were $7,056,206 and $7,933,521,
respectively. Therefore, pursuant to the repayment formula, the maximum repayment
amount authorized for fiscal year 2014-15 is $438,657. Therefore, of the $442,239
requested for the Low and Moderate Income Housing Fund loan repayment, $3,582 In
excess is not allowed.
·

Mr. Brice McQueen
December 17, 2014
Page 3

Except for items denied in whole or in part, Finance is not objecting to the remaining Items listed
on your ROPS 14-158. The Agency's maximum approved RPTTF distribution for the reporting
period Is $634,567 as summarized in the Approved RPTTF Distribution Table below:
Approved RPTTF Distribution
For the period of January through June 2015
Total RPTTF requested for non-adminlstrati"'3 obligations
Total RPTTF requested for administrati"" obligations
Total RPTTF requested for obligations on ROPS

$

Total RPTTF requested for non-administrative obligations
Denied items
Item No. 12
Item No. 13

829,685
125,000
954,685
829,685

Total RPTTF authorized for non-administrative obligations

I $

(3,582}
(201,625)
(205,207)
624,478

Total RPTTF requested for administrative obligations
Total RPTTF authorized for administrative obligations

1$

125,000
125,000

Total RPTTF authorized for obligations
ROPS 13-148 prior period adjustment
Total RPTTF approved for distribution

I$
)$

749,478
(114,911)
634,567

Please refer to the ROPS 14-158 schedule that was used to calculate the approved RPTTF
amount:
http://www.dof.ca.gov/redevelopment/ROPS
This is Finance's final determination related to the enforceable obligations reported on your
ROPS for January 1 through June 30, 2015. This determination only applies to items where
funding was requested for the six-month period. Finance's determination is effective for this
time period only and should not be conclusively relied upon for future periods. All items listed
on a future ROPS are subject to a subsequent review and may be denied even if it was or was
not denied on this ROPS or a preceding ROPS. The only exception is for those items that have
received a Final and Conclusive determination from Finance pursuant to HSC section
34177.5 (i). Finance's review of items that have received a Final and Conclusive determination
Is limited to confirming the scheduled payments as required by the obligation.
The amount available from the RPTTF is the same as the amount of property tax increment that
was available prior to the enactment of ABx1 26 and AB 1484. This amount is not and never
was an unlimited funding source. Therefore, as a practical matter, the ability to fund the items
on the ROPS with property tax is limited to the amount of funding available to the agency in the
RPTTF.
Pursuant to HSC section 34177 (a) (3), only those payments listed on an approved ROPS may
be made by the successor agency from the funds specified in the ROPS. However, if for
whatever reason the Agency needs to make payments for approved obligations from another
funding source, HSC section 34177 (a) (4) requires the Agency to first obtain oversight board
approval.

Mr. Brice McQueen
December 17, 2014
Page 4
To the extent proceeds from borids issued after December 31, 2010 exist and are not
ericumbered by an enforceable obligation pursuant to HSC section 34171 (d),
HSC section 34191.4 (c) (2) (B) requires these proceeds be used to defease the bonds or to
purchase those same outstanding bonds on the open market for cancellation.
Please direct inquiries to Evelyn Suess, Dispute Resolution Supervisor, or Mary Halterman,
Analyst, at (916) 445-1546.
Sincerely,

,,/z
/
"

JUSTYN HOWARD
Acting Program Budget Manager
cc:

Ms. Grace Leung, Director of Finance, City of Sunnyvale
Ms. Emily Harrison, Finance Agency Director, Santa Clara County
California State Controller's Office
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April 10, 2014

Mr. Brice McQueen, Successor Agency Manager
City of Sunnyvale
650 West Olive Avenue
Sunnyvale, CA 94088
Dear Mr. McQueen:
Subject: Recognized Obligation Payment Schedule
Pursuant to Health and Safety Code (HSC) section 34177 (m), the City of Sunnyvale Successor
Agency (Agency) submitted a Recognized Obligation Payment Schedule (ROPS 14-15A) to the
California Department of Finance (Finance) on February 28, 2014 for the period of July through
December 2014. Finance has completed its review of your ROPS 14-15A, which may have
included obtaining clarification for various items.
Based on our review, we are approving all of the items listed on your ROPS 14-15A at this time.
However, Finance notes the Agency included outstanding balances on Item Nos. 2 and 10.
Finance has denied these items multiple times as they are either not eligible to be funded with
Redevelopment Property Tax Trust Funds (RPTTF) or are not enforceable obligations;
therefore, the outstanding balances should be zero and items should be retired.
Pursuant to HSC section 34186 (a), successor agencies were required to report on the
ROPS 14-15A form the estimated obligations and actual payments (prior period adjustments)
associated with the July through December 2013 period. HSC section 34186 (a) also specifies
prior period adjustments self-reported by successor agencies are subject to audit by the county
auditor-controller (CAC) and the State Controller. The amount of RPTTF approved in the table
below includes the prior period adjustment resulting from the CAC's audit of the Agency's selfreported prior period adjustment.
The Agency's maximum approved RPTTF distribution for the reporting period is $624,413 as
summarized on next page:

Mr. Brice McQueen
April 10, 2014
Page 2
Approved RPTTF Distribution
For the period of July through December 2014
Total RPTTF requested for non-administrati\€ obligations
Total RPTTF requested for administrati\€ obligations
Total RPTTF requested for obligations

$

Total RPTTF authorized for non-administrati\€ obligations
Total RPTTF authorized for administrati\€ obligations
Total RPTTF authorized for obligations
$
ROPS 13-14A prior period adjustment
Total RPTTF approved for distribution
I$
Please refer to the ROPS 14-15A schedule that was used to calculate the approved
amount:

559,767
125,000
684,767
559, 767
125,000
684,767
(60,354)
624,413
RPTTF

http://www.dof.ca .gov/redevelopment/ROPS
This is Finance's final determination related to the enforceable obligations reported on your
ROPS for July 1 through December 31, 2014. This determination only applies to items where
funding was requested for the six-month period. Finance's determination is effective for this
time period only and should not be conclusively relied upon for future periods. All items listed
on a future ROPS are subject to a subsequent review and may be denied even if it was or was
not denied on this ROPS or a preceding ROPS. The only exception is for those items that have
received a Final and Conclusive determination from Finance pursuant to HSC section 34177 .5
(i). Finance's review of items that have received a Final and Conclusive determination is limited
to confirming the scheduled payments as required by the obligation.
The amount available from the RPTTF is the same as the amount of property tax increment that
was available prior to enactment of ABx1 26 and AB 1484. This amount is not and never was
an unlimited funding source. Therefore , as a practical matter, the ability to fund the items on the
ROPS with property tax is limited to the amount of funding available to the successor agency in
the RPTTF.
To the extent proceeds from bonds issued after December 31, 2010 exist and are not
encumbered by an enforceable obligation pursuant to HSC section 34171 (d),
HSC section 34191.4 (c) (2) (B) requires these proceeds be used to defease the bonds or to
purchase those same outstanding bonds on the open market for cancellation.
Please direct inquiries to Wendy Griffe, Supervisor or Jenny DeAngelis, Lead Analyst at
(916) 445-1546.
Sincerely,

?~

/~u~T.YN HOWARD

Assistant Program Budget Manager

cc:

Ms. Grace Leung, Director of Finance, City of Sunnyvale
Ms. Irene Lui, Controller Treasurer, Santa Clara County
California State Controller's Office
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December 17, 2013

Mr. Brice McQueen, Successor Agency Manager
City of Sunnyvale
650 West Olive Avenue
Sunnyvale, CA 94088
Dear Mr. McQueen:
Subject: Recognized Obligation Payment Schedule
This letter supersedes the California Department of Finance's (Finance) Recognized Obligation
Payment Schedule (ROPS) letter dated November 8, 2013. Pursuant to Health and Safety
Code (HSC) section 34177 (m), the City of Sunnyvale Successor Agency (Agency) submitted a
Recognized Obligation Payment Schedule (ROPS 13-14B) to Finance on September 27, 2013,
for the period of January through June 2014. Finance issued a ROPS determination letter on
November 8, 2013. Subsequently, the Agency requested a Meet and Confer session on one or
more of the items denied by Finance. The Meet and Confer session was held on
November 22, 2013.
Based on a review of additional information and documentation provided to Finance during the
Meet and Confer process, Finance has completed its review of the specific items being
disputed.
•

Item No. 2 - 1998 Certificates of Participation (Parking Facility Funding) in the total
amount of $11,229,750 from other funds. Finance continues to deny this item. Finance
previously denied the item as the payment is pledged and secured by rental payments
required by the City of Sunnyvale (City), and not the former Redevelopment Agency's
(RDA) funds.
The Agency contends the item is an enforceable obligation and eligible for payment from
the RPTTF because the 1977 First Amended Repayment Contract is a valid enforceable
obligation pursuant to HSC sections 34171 (d) (2) and 34178 (b) (1), and because it is a
duly authorized written agreement that was entered into at the time of issuance, but in
no event later than December 31, 2010, of indebtedness obligations, and solely for the
purpose of securing or repaying those indebtedness obligations.
However, in the Trust Agreement and the Facility Lease dated March 1, 1998, the City
pledged funds for the rental payments. The Amended and Restated Reimbursement
Agreement for 1998 Certificates of Participation was entered into on April 24, 2012,
between the City and the Agency. That agreement is not valid as HSC section
34177.3 (a) prohibits successor agencies from creating new enforceable obligations and

Mr. Brice McQueen
December 17, 2013
Page 2
the Reimbursement Agreement is a new obligation. Therefore, the amended and
restated agreement is not an enforceable obligation, and not eligible for Agency funds.
During the Meet and Confer process, the Agency contended that this item is listed on the
ROPS to show the payment made by the City. However, Section 5.01 (b) of the Trust
Agreement states that the payments shall be made by the City directly to the Trustee.
As such, this item should not be listed on the ROPS.
•

Item No. 4 - 1977 Loan Repayment Agreement in the total amount of $28,210,296.
Finance continues to deny this item at this time. Finance previously denied the item as
HSC section 34171 (d) (2) states that agreements, contracts, or arrangements between
the city that created the RDA and the former RDA are not enforceable. This agreement
was not made within the first two years of the creation of the RDA.
The Agency contends this item is an enforceable obligation because the Repayment
Contract is an authorized written agreement entered into at the time of issuance, but in
no event later than December 31, 2010, of indebtedness obligations, and solely for the
purpose of securing or repaying those indebtedness obligations as set forth in HSC
Sections 34171 (d) (2) and 34178 (b) (1).
However, the City loaned funds to the former RDA to enable the former RDA to make
the debt service payments on their indebtedness obligations. The City was providing the
security or repayment of the indebtedness obligations, not the former RDA. Additionally,
Finance has not issued a Finding of Completion to the Agency; therefore, the provisions
of HSC section 34171 apply. HSC section 34171 (d) (2) states that agreements,
contracts, or arrangements between the city, county, or city and county that created the
RDA and the former RDA are not enforceable obligations. Therefore, this item is
currently not an enforceable obligation.

•

Item No. 10 -Amended and Restated Reimbursement Agreement for the 1998
Certificates of Participation in the total amount of $11,229,750. The Agency is
requesting RPTTF totaling $223,925 on this ROPS. Finance continues to deny this item.
This Agreement is between the Agency and the City for the purpose of reimbursing
payments to the 1998 Certificates of Participation. This item is denied as HSC section
34171 (d) (2) states that agreements, contracts, or arrangements between the city that
created the RDA and the former RDA are not enforceable obligations. In addition, this
agreement is not valid as HSC section 34177.3 (a) prohibits successor agencies from
creating new enforceable obligations and the Reimbursement Agreement entered into
on April 24, 2012, is a new obligation. Therefore, the amended and restated agreement
is not an enforceable obligation and not eligible for RPTTF funding.

•

Item No. 11 - Legal Fees in the amount of $121,875. Finance continues to deny this
item. The legal fees are associated with litigation between the City, the Agency,
Finance, and the Santa Clara County Auditor-Controller (CAC) in regards to adjustments
made to the Other Funds and Accounts Due Diligence Review (OFA DOR). Pursuant to
HSC section 34179.6 (d), Finance is authorized to make adjustments to the OFA DOR.
HSC section 34179.6 (f) requires the Agency to recover any money which is transferred
without an underlying enforceable obligation. Through multiple reviews it appears there
is no underlying enforceable obligation for the transfers questioned by Finance in the
OFA DOR. Therefore, litigation costs in regards to this issue are not eligible to be
funded from the RPTTF.

Mr. Brice McQueen
December 17, 2013
Page 3

In addition, pursuant to HSC section 34177 (f), the Agency is required to enforce the
former RDA's rights for the benefit to the taxing entities. This would include protecting
the assets of the former RDA. In lawsuits such as this, the Agency's argument directly
contrad.icts the City's argument as the Agency is required to adhere to AB x1 26 and
AB 1484. The eventual outcome of the litigation could potentially benefit the City, while
negatively impacting the taxing entities. Therefore, pursuant to HSC section
34171 (d) (1) (F), these legal fees do not qualify as an enforceable obligation of the
Agency as they are not related to protecting the assets or obligations of the Agency.
Pursuant to HSC section 34186 (a), successor agencies were required to report on the
ROPS 13-14B form the estimated obligations and actual payments (prior period adjustments)
associated with the January through June 2013 period. HSC section 34186 (a) also specifies
that the prior period adjustments self-reported by successor agencies are subject to audit by the
CAC and the State Controller. The amount of RPTTF funding approved in the table below
includes the prior period adjustment resulting from the CAC's audit of the Agency's self-reported
prior period adjustment.
Except for items denied in whole or in part as enforceable obligations or for items that have
been reclassified, Finance is not objecting to the remaining items listed on your ROPS 13-14B.
The Agency's maximum approved RPTTF distribution for the reporting period is $549,569 as
summarized below:
Approved RPTTF Distribution Amount
For the period of January through June 2014
Total RPTIF requested for non-administrative obligations
Total RPTIF requested for administrative obligations
Total RPTTF requested for obligations

$

810, 156
125,000
935,156

Total RPTTF requested for non-administrative obligations
Denied Items
Item No. 10
Item No. 11

(223,925)
(121,875)

Total RPTTF approved for non-administrative obligations

464,356

Total RPTTF requested for administrative obligations
Total RPTTF approved for administrative obligations

125,000
125,000

Total RPTTF approved for obligations
ROPS Ill prior period adjustment
Total RPTTF approved for distribution

589,356
(39, 787)
549,569

810,156

$

Pursuant to HSC section 34177 (I) (1) (E), agencies are required to use all available funding
sources prior to the RPTTF for payment of enforceable obligations. Beginning with the
ROPS 13-14B period, Finance required successor agencies to identify fund balances for various
types of funds in its possession. During our ROPS 13-14B review, Finance requested financial
records to support the fund balances reported by the Agency; however, Finance was unable to
reconcile the financial records to the amounts reported. As a result, Finance will continue to
work with the Agency after the ROPS 13-14B review period to properly identify the Agency's
fund balances. If it is determined the Agency possesses fund balances that are available to pay

Mr. Brice McQueen
December 17, 2013
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approved obligations, the Agency should request the use of these fund balances prior to
requesting RPTTF funding in ROPS 14-15A.
Please refer to the ROPS 13-14Bschedule that was used to calculate the approved RPTTF
amount:
http://www.dof.ca.gov/redevelopment/ROPS/ROPS 13-14B Forms by Successor Agency/.
This is Finance's final determination related to the enforceable obligations reported on your
ROPS for January 1 through June 30, 2014. This determination applies only to items where
funding was requested for the six month period . Finance's determination is effective for this
time period only and should not be conclusively relied upon for future periods. All items listed
on a future ROPS are subject to a subsequent review and may be denied even if it was or was
not denied on this ROPS or a preceding ROPS. The only exception is for those items that have
received a Final and Conclusive determination from Finance pursuant to HSC section
34177 .5 (i). Finance 's review of items that have received a Final and Conclusive determination
is limited to confirming the scheduled payments as required by the obligation.
The amount available from the RPTTF is the same as the amount of property tax increment that
was available prior to enactment of ABx1 26 and AB 1484. This amount is not and never was
an unlimited funding source. Therefore, as a practical matter, the ability to fund the items on the
ROPS with property tax is limited to the amount of funding available to the successor agency in
the RPTTF .
To the extent proceeds from bonds issued after December 31, 2010, exist and are not
encumbered by an enforceable obligation pursuant to HSC section 34171 (d),
HSC section 341 9 1.4 (c)(2)(B) requires these proceed s be used to defease the bonds or to
purchase those same outstanding bonds on the open market for cancellation.
Please direct inquiries to Eve lyn Suess, Dispute Resolution Supervisor, or Derk Symons,
Analyst, at (91 6) 445-1546.
Sincerely,

~HOWARD

Assistant Program Budget Manager
cc:

Ms. Grace Leung, Director of Finance, City of Sunnyvale
Ms. Irene Lui, Controller Treasurer, Santa Clara County
California State Controller's Office

County of Santa Clara
Finance Agency
Controller-Treasurer
County Government Center
70 West Hedding Street, East Wing
San Jose, California 95110-1705
(408) 299-5206 FAX 287-7629
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floor

NOTICE OF NO OBJECTION TO ROPS
February 25, 2014
City of Sunnyvale Successor Agency
650 W Olive Avenue
Sunnyvale, CA 94088
City of Sunnyvale Oversight Board
650 W Olive Avenue
Sunnyvale, CA 94088
Depmiment of Finance
915 L Street
Sacramento, CA 95814

ROPS Period:

ROPS 14-lSA (July 1, 2014- December 31, 2014)

Successor Agency:

City of Sunnyvale

To the Successor Agency, Oversight Board, and Department of Finance:
Pursuant to Health and Safety Code section 34182.5, our office has reviewed the
Recognized Obligation Payment Schedule (ROPS) submitted by the above-noted successor
agency for the above-noted period. After reviewing all items and funding sources, the Santa
Clara County Auditor-Controller does not object to any items or funding sources on the
submitted ROPS.
Please note that items and/or funding sources not questioned during this review are
subject to subsequent review if they are included on a future ROPS. We also reserve the right to
object to an item and/or funding source (including, but not limited to, the use of fund balance) on
a future ROPS, even if no objection was made on a preceding ROPS.

Board of Supervisors: Mike Wasserman, Cindy Chavez, Dave Cortese, Ken Yeager, S. Joseph Simitian
County Executive: Jeffrey V. Smith
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Successor Agency: City of Sunnyvale
Notice ofNo Objection to ROPS 14-15A
February 25, 2014
Although we did not object to any items or funding sources on the submitted ROPS
based on the amounts requested for payment this period, the Successor Agency should not
continue listing outstanding balances (Column I) for Items 2, 4, and 10 on the ROPS.
These items have been repeatedly denied by the Department of Finance on the basis that
they are not enforceable obligations. Therefore, these items should not be included on the
ROPS. The County Auditor-Controller's prior objections to these items, as reflected most
recently in our Objection Letter of October 22, 2013 (with attachments), are hereby
incorporated by reference. 1
Additionally, pursuant to Health and Safety Code section 34186(a), the County AuditorController may review the prior period payments and the prior period estimated versus actual
payments reported on the ROPS. This review is ongoing, and this letter does not apply to the
true-up of prior period payments. In addition, my office is continuing its review of the cash
balances reported by the successor agency on the ROPS. The results of this review will be
transmitted to the Department of Finance as soon as possible.

Irene ui, C.P .A.
Controller-Treasurer
County of Santa Clara
Attachment: ROPS 14-1 SA as submitted to the County Auditor-Controller by Successor Agency

1

Available at: http://www.sccgov.org/sites/fin/ControllerTreasurer%20Department/ABxl26implementation/Pages/default.aspx

Page 2 of2

County of Santa Clara
Finance Agency
Controller-Treasurer
County Government Center
70 West Hedding Street, East Wing 2"d floor
San Jose, California 95110-1705
(408) 299-5206 FAX 287-7629

NOTICE OF OBJECTION TO ROPS
October 22, 2013 ·
Depatiment of Finance
915 L Street
Sacramento, CA 95814
City of Sunnyvale Successor Agency
650 W Olive Avenue
Sunnyvale, CA 94088
City of Sunnyvale Oversight Board
650 W Olive Avenue
Sunnyvale, CA 94088

ROPS Period:

January 1, 2014 to June 30, 2014 - ROPS 13-14B

Successor Agency:

City of Sunnyvale

To the Successor Agency, Oversight Board, and Depatiment of Finance:
Pursuant to Health and Safety Code section 34182.5, my office has reviewed the
Recognized Obligation Payment Schedule (ROPS) submitted by the above-noted successor
agency for the above-noted period. After reviewing all items and funding sources, the Santa
Clara County Auditor-Controller objects to the following items and/or funding sources on the
submitted ROPS:

Item Project Name
No.
/Descrintion
2, 10 1998 Certificate
of Pa1iicipation
(Parking Facility
Refunding);
Amended and
Restated
Reimbursement

Funding
Source:
Other Funds;
Non-Admin
RPTTF

Reason for Objection:
The Department of Finance (DOF) continues to
deny the 1998 Certificate of Pa1iicipation
(Parking Facility Refunding) after meet-andconfer sessions on ROPS 13-14A and ROPS III.
(See attached DOF letters.)
The Amended and Restated Reimbursement

Board of Supervisors: Mike Wasserman, Cindy Chavez, Dave Cortese, Ken Yeager, S. Joseph Simitian

County Executive: Jeffrey V. Smith
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Successor Agency: City of Sunnyvale
Notice of Objection to ROPS 13-14B
October 22, 2013
Agreement for 1998 Certificates of Participation
was entered on April 24, 2012, between the City
and the Successor Agency. This agreement is not
valid as Health and Safety Code (HSC) section
34177.3(a) prohibits successor agencies from
creating new enforceable obligations and the
Reimbursement Agreement is a new enforceable
obligation. (See attached DOF letter.) HSC
sections 34180(a) & (h) also prohibit the
reestablishment of loan agreements with the City
except pursuant to HSC section 34191.1 et seq.,
and no Finding of Completion has been issued.

Agreement for
1998 Certificates
of Participation

4

1977 Repayment
Agreement

Non-Admin
RPTTF

This is a loan agreement between the former RDA
and the City. Per HSC sections 34171 (d)(2) and
34 l 78(a), this is not an enforceable obligation.
Fmiher per HSC sections 34180(a) & (h), the
Oversight Board cannot reestablish such loans,
except after a Finding of Completion, which has
not been received by the Successor Agency. (See
also attached DOF letter.)
The County Auditor-Controller continues to
object to this item based on the thorough review
of all suppmiing documentation related to this
item and the attached detailed objection letter on
this item issued on September 17, 2012.

8

RDA Special
Projects

Non-Admin
RPTTF

Per the ROPS Notes, this item is "a place holder
for the appraisal of property as part of the
property management plan upon receiving a
finding of completion." The Successor Agency
has not received a finding of completion and has
not complied with the DOF order concerning its
Other Funds and Accounts Due Diligence Review
under HSC sections 34179.5 and 34179.6.
Unless and until the Successor Agency receives
its finding of completion, this item does not
qualify for inclusion on ROPS.
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Successor Agency: City of Sunnyvale
Notice of Objection to ROPS 13-14B
October 22, 2013

11

Legal fees

Non-Admin
RPTTF

This line item pe1iains to a lawsuit filed by the
Successor Agency and City of Sunnyvale against
the California Depmiment of Finance ("DOF")
and the County Auditor-Controller on May 23,
2013 (Sacramento County Superior Comi Case
No. 34-2013-80001499 ("Lawsuit I")). Lawsuit I
challenges DOF's determinations regarding the
Other Funds and Accounts Due Diligence Review
and that ce1iain City-RDA agreements are not
"enforceable obligations" of the Successor
Agency. On September 4, 2013, two affected
taxing entities - the County Office of Education
and Fremont Union High School District - filed a
second lawsuit against the Successor Agency,
City and DOF (Sacramento County Superior
Court Case No. 34-2013-80001627 ("Lawsuit
II")). Lawsuit II seeks a comi order invalidating a
$3,884,706 payment to the City on or about
January 31, 2012 pursuant to the 1977 City-RDA
Loan, and requiring the Successor Agency to
comply with its statutory duty to remit
unobligated balances determined through the Due
Diligence Review process to the County AuditorController for distribution to the affected taxing
entities. Both lawsuits share common legal
questions and facts, and a "Notice of Related
Cases" has been filed to coordinate Lawsuit I and
Lawsuit II.
The Successor Agency's role is to perform its
ministerial duties under the Redevelopment
Dissolution Law. These duties include
"[e]nforc[ing] all former redevelopment agency
rights for the benefit of the taxing entities ....
" (Health & Saf. Code, § 34 l 77(f).) The law also
states that "[s]uccessor agencies shall make
diligent effo1is to recover any money determined
to have been transfe11'ed without an enforceable
obligation [under the Due Diligence Review
process]." (Health & Saf. Code,
§ 34179.6(f).) Litigation costs do not qualify for
the ROPS unless the Successor Agency can
demonstrate why the costs constitute litigation
expenses related to the Successor Agency's assets
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Successor Agency: City of Sunnyvale
Notice of Objection to ROPS 13-14B
October 22, 2013
or obligations. (See Health & Saf. Code,
§ 3417l(d)(l)(F).) The Successor Agency has not
provided any explanation for why bringing
Lawsuit I and opposing the relief requested in
Lawsuit II pertains to its assets or obligations or
duties under the Redevelopment Dissolution Law,
especially given its direct statutory duties.
Furthe1more, it is in the best interests of the
taxing entities for the Court to dete1mine that the
City does not have any entitlement to the cash
transferred to it from the former RDA and that
these assets must be returned to the Successor
Agency. In short, the Successor Agency has
interests and statutory duties to the affected taxing
entities that are different from those of the City.
In both Lawsuits, this puts the interests of the
taxing entities (and the Successor Agency in its
role as fiduciary for all the taxing entities) in
direct conflict with the interests of the City of
Sunnyvale.
Thus, the Successor Agency and City should be
represented by separate counsel in the
Lawsuits. Despite this clear conflict, the
Successor Agency and City are represented by the
same law firm and are advocating the same legal
position. This shared counsel situation makes it
difficult or impossible to determine the share of
legal fees that relate to representation of the
Successor Agency's legitimate interests in the
Lawsuits, if any, versus those that relate to the
cost of representing the City's interests.
Moreover, given that the City is the real party in
interest affected by the Lawsuits, it is
inappropriate for the affected taxing entities to be
funding the City's legal position through litigation
costs paid from the RPTTF.
Additionally, per HSC section 34177(d), the Successor Agency must remit to the County
Auditor-Controller the unclaimed property that became available in August 2013, in the amount
of $63,388 (plus interest) as identified in the DOF Other Funds and Accounts Due Diligence
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Successor Agency: City of Sunnyvale
Notice of Objection to ROPS 13-14B
October 22, 2013
Review dete1mination letter dated May 5, 2013 for distribution to the taxing entities. (See
attached DOF letter.)
Please note that items and/or funding sources not questioned during this review are
subject to subsequent review if they are included on a future ROPS. We also reserve the right to
object to an item and/or funding source (including, but not limited to, the use of fund balance) on
a future ROPS, even if no objection was made on a preceding ROPS.
Additionally, pursuant to Health and Safety Code section 34186(a), the County AuditorController may audit the prior period payments and the prior period estimated versus actual
payments reported on the ROPS. This review is ongoing, and this letter does not apply to the
true-up of prior period payments.
Sincerely yours,

\\

(J\\JJ~

Irene Lui, C.P .A.
Controller-Treasurer
County of Santa Clara
Attachments:
Department of Finance Letters regarding Meet-and-Confer (Dec. 18, 2012 &
May 17, 2013)
County Auditor-Controller Objection to Sunnyvale ROPS III, Item 4 (Sept. 17, 2012)
Depa1tment of Finance Letters regarding Other Funds and Accounts Due Diligence
Review (May 5, 2013)
ROPS 13-l 4B as submitted to the County Auditor-Controller by Successor Agency
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